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Compliance with the OFCCP’s New 
Regulations Under VEVRAA and the 
Rehabilitation Act—What You Need 

to Be Doing NOW! 
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This presentation has been provided for informational purposes 
only and is not intended and should not be construed to 
constitute legal advice.  Please consult your attorneys in 
connection with any fact-specific situation under federal, state, 
and/or local laws that may impose additional obligations on you 
and your company. 

 

WebEx can be used to record webinars/briefings. By participating 
in this webinar/briefing, you agree that your communications may 
be monitored or recorded at any time during the 
webinar/briefing. 
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PART II 
Noteworthy and New  

Rehabilitation Act (SECTION 503) 
Regulations 
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New Scheduling Letter (published September 30, 2014) 

 Itemized Listing – Section 503 

7. Results of the evaluation of the effectiveness of outreach and recruitment efforts 
that were intended to identify and recruit qualified individuals with disabilities 
(IWDs) as described in 41 CFR § 60-741.44(f) 

8. Documentation of all actions taken to comply with the audit and reporting 
system requirements described in 41 CFR § 60-741.44(h) 

9. Documentation of the computations or comparisons described in 41 CFR § 60-
741.44(k) for the immediately preceding AAP year and, if you are six months or 
more into your current AAP year when you receive this listing, provide the 
information for at least the first six months of the current AAP year 

10. The utilization analysis evaluating the representation of IWDs in each job group, 
or, if appropriate, evaluating the representation of IWDs in the workforce as a 
whole, as provided in 41 CFR § 60-741.45.  If you are six months or more into 
your current AAP year on the date you receive this listing, please also submit 
information that reflects current year progress 
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Revised Regulations (effective March 24, 2014)
  

 First significant changes since 1970’s 

 Prior regulations not sufficiently effective in improving employment 
opportunities for the disabled 

• Median disabled household income of $25k vs $59k (2011 data) 

• Mean disabled hourly wage  = $17.62 vs $21.67 

• 28.8% of disabled were living under the poverty line vs. 12.5%  

• Unemployment rate: 

oDisabled males +7.2% 

oDisabled females +6.5% 

 To conform with changes made to the 2008 amendments to ADA, “[t]he 
principles … are intended to provide for generous coverage through a 
framework that is predictable, consistent and workable for all individuals 
and contractors …” (60-741.2(z)(5)) 
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Applicability 

 The new Section 503 regulations apply to contracts of $10k or more (60 – 
741.1(a)) 
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Equal Opportunity Clause 

 New: “The contractor must, in all solicitations or advertisements for 
employees … state that all qualified applicants will receive consideration for 
employment and will not be discriminated against on the basis of disability.” 
(60-741.5(a)(7)) (No longer acceptable to use M/F/D/V; at a minimum must 
use “disability; see FAQ's at 
http:://www.dol.gov/ofccp/regs/compliance/faqs/503_faq.htm) 

 Full Equal Opportunity Clause (1-7) need not be included verbatim in the 
contract. May substitute: “This contractor and subcontractor shall abide by 
the requirements of 41 CFR 60-741.5(a). This regulation prohibits 
discrimination against qualified individuals on the basis of disability, and 
requires affirmative action by covered prime contractors  and 
subcontractors to employ and advance in employment qualified individuals 
with disabilities.” (60 – 741.5(d)) 
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Prohibitions 

 New:  No “reverse discrimination” - that is, nothing in the regulations 
provides a “basis for a claim” that an individual without a disability was 
subject to discrimination because s/he lacked a disability (60 – 741.21(b)) 
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Affirmative Action Program 

 “An affirmative action program is a management tool designed to ensure 
equal employment opportunity and foster employment opportunities for 
individuals with disabilities … [i]t institutionalizes the contractor’s 
commitment to equality … and is more than a paperwork exercise… [it] is 
dynamic … and includes measurable objectives, quantitative analyses, and 
internal auditing and reporting systems that measure the contractor’s 
progress toward achieving equal employment opportunity for individuals 
with disabilities.” (emphasis added) (60-741.40(a)) 
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Equal Employment Opportunity is the Law Poster 

 Posting of Poster (New) – 

• Contractors must ensure that applicants or employees with disabilities are 
provided the notice in a form that is accessible and understandable (60-
741.5(a)(4)); see also (60-741.44(a)) 

• For employees who work remotely, a contractor must post the notice in an 
electronic format, provided the contractor provides computers, or access to 
computers, or knows the employees are otherwise able to access the 
electronically posted notice (60-741.5(a)(4)) 

oThe notice must be posted in a conspicuous location and format on the 
company's intranet or sent by electronic mail to employees  

• If the contractor utilizes an electronic application process, an electronic posting 
must be used to notify job applicants of their rights (60-741.5(a)(4)) 
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Invitation to Self-Identify (New) 

 Pre-offer: On a form prescribed by the DOL, the contractor shall invite 
applicants to inform contractor whether the applicant believes s/he is an 
individual with a disability (60 – 741.42(a)) 

 Post-offer: After offer, but before beginning job duties, the contractor shall 
extend same invitation again (60-741.42(b)) 

 Employees: During the first year the contractor is subject to the regulations, 
the contractor shall invite each employee to “voluntarily” inform contractor; 
and, at 5 year intervals thereafter  

• At least once during the intervening years (1-5 years), the contractor must remind 
employees of their right to update their disability status (60 – 741.42 (c)) 

 All self-id information shall be kept confidential and maintained in a data 
analysis file (not medical files) (60 -741.42(e)) 

 

 

12 



© 2014 Epstein Becker & Green, P.C.  |  All Rights Reserved.  |  ebglaw.com 

Data Collection Analysis (New) 

 Contractors shall calculate, on an annual basis, the following data: 

• The number of self-identified, or otherwise known, disabled applicants 

• The number of job openings and number of jobs filled 

• The number of all applicants 

• The number of disabled applicants hired 

• The number of all applicants hired ( 60- 741.44(k)(1-5)) 

 This information shall be kept for 3 years (60 – 741.44(k)) 
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Reasonable Accommodations 

 If an employee with a known disability is having significant difficulty 
performing his/her job and it is reasonable to conclude that the performance 
problem may be related to the known disability, the contractor shall 
confidentially notify the employee of the performance problem and inquire 
whether the problem is related to the disability. If employee responds 
affirmatively the contractor shall inquire whether the employee needs a 
reasonable accommodation (60 – 741.44(d)(1)) 

 The development and use of written procedures for processing requests for 
reasonable accommodation, while not mandated, is a “best practice” (60 – 
741.44(d)(2)) 

 Electronic or online applications systems must be structured so that qualified 
individuals with a disability are provided equal opportunity to apply (60-
741.21(a)(6)(iii)) 
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Accommodation Resources - askjan.org/empl/index.htm#pri 
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External Dissemination of Policy, Outreach and 
Positive Recruitment 

 The contractor must send written notification of company policy on 
affirmative action to all subcontractors, requesting appropriate action on 
their part (60 – 741.44(f)(1)(ii)) 

 On an annual basis the contractor shall review and evaluate the 
effectiveness of the outreach and recruitment efforts taken over the past 12 
months. The contractor shall document each evaluation, including the 
criteria used to evaluate the effectiveness of each effort and its conclusion 
as to whether each effort were effective (60 – 741.44(f)(3)) 

 All contractor efforts of external dissemination, outreach and positive 
recruitment shall be documented, and retain the documents for three years 
(60 – 741.44(f)(4)) 
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Outreach - www.dol.gov/ofccp/regs/compliance/resources_recruit_disability.htm 
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National Disability Employment Awareness Month 

 National Disability Employment Awareness Month (NDEAM) is a national 
campaign held each October - www.dol.gov/odep/topics/ndeam/index-
2014.htm 

 Raises awareness about disability employment issues 

 Celebrates the many and varied contributions of America's workers with 
disabilities 
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Outreach - www.dol.gov/odep/topics/ndeam/employers.htm 
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Internal Dissemination of Policy 

 The contractor’s policy to engage in affirmative action efforts to employ and 
advance in employment qualified individuals with disabilities shall be 
included in the contractor’s policy manual or otherwise be made available to 
employees (60 – 741.44(g)(2)(i)) 

 If unionized, contractors shall notify union of the policy and request their 
cooperation (60 – 741.44 (g)(2)(ii)) 
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Audit and Reporting System 

 The contractor shall design and implement an audit and reporting system 
that will: 

• Measure the effectiveness of the program  

• Indicate the need for remedial action 

• Determine the degree to which the objectives have been attained 

• Determine whether known disabled individuals have had the opportunity to 
participate in all company sponsored educational, training, recreational and social 
activities 

• Measure the contractor’s compliance with the program’s specific obligations  

• Document such obligations (60 -741.44(h)(1)(i-vi)) 

 Such reports shall be kept for 2 years (1 year if fewer than 150 employees or 
government contract of $150k or less) (60 – 741.44(h)(1)(vi)) and 60 – 
741.80) 
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Responsibility for Implementation 

 An official of the contractor shall be responsible for implementation of the 
affirmative action activities and his/her identity shall appear on all 
internal/external communications regarding the program (60 – 741.44(i)) 
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Training      

 All personnel involved in recruiting, screening, selection, promotion, 
discipline, etc. shall be trained to ensure implementation of the program (60 
– 741.44(j)) 
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Utilization Goals (New) 

 The OFCCP has established a utilization goal of 7% for employment of 
qualified individuals with disabilities within each job group. If 100 or less 
employees, option provided to use entire workforce (60 – 741.45 (d)(2)(i)) 

 Addressed as a “benchmark” or “objective,” not a quota 

 If utilization is less than 7%, then contractor must take steps to determine 
whether and where impediments exist (“identification of problem areas”) 
(60 – 741.45(c)) and develop “action oriented programs” designed to correct 
problem areas (60 – 741.45(f)) 

24 



© 2014 Epstein Becker & Green, P.C.  |  All Rights Reserved.  |  ebglaw.com 

Availability of Affirmative Action Program 
 

 “The full affirmative action program, absent the data metrics … shall be 
available to any employee or applicant … for inspection upon request.” 
(emphasis added) (60 – 741.41) 
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Be In The Know 
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 Health Employment And Labor Blog    Employee Benefits Insight Blog  

 

 
 www.healthemploymentandlabor.com   www.employeebenefitsinsight.com 

      Financial Services Employment Law Blog    

 

 
  

www.financialservicesemploymentlaw.com 
 

  Retail Labor and Employment Law Blog Hospitality Labor and Employment Law Blog
   

   
 

 
www.retaillaborandemploymentlaw.com               www.hospitalitylaboremploymentlawblog.com 
 

 

Be In The Know 

http://www.healthemploymentandlabor.com/
http://www.employeebenefitsinsight.com/
http://www.financialservicesemploymentlaw.com/
http://www.retaillaborandemploymentlaw.com/
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http://www.hospitalitylaboremploymentlawblog.com/
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Q & A 
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